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Abstract: Arbitration has been the alternative dispute resolution to litigation in many contractual agreements and among many construction
projects. It was promoted as a better alternative dispute resolution method to the litigation process due to the presumed decrease in both time
and expense. However, over the last decades, arbitration proceedings have become longer, more expensive, and almost comparable to lit-
igation. Despite having many other alternative dispute resolution methods, arbitration is still the most prevalent method in many contractual
agreements. Therefore, arbitration cost and time overrun issues have to be addressed in order to understand the reasons behind the cost
overruns and to allow the discovery of different opportunities to mitigate arbitration costs while maintaining the arbitration process efficiency.
This research study identifies the root causes for arbitration cost overruns and analyzes the different scenarios that lead to these overruns. The
study also analyzes the different control and mitigation strategies that can be utilized to better control arbitration costs.DOI: 10.1061/(ASCE)
LA.1943-4170.0000530. © 2022 American Society of Civil Engineers.

Background and Literature Review

Claims and Disputes Resolution Methods

Claims and disputes have been an expensive issue in the construc-
tion industry, averaging $19 million per claim in 2019 (ARCADIS
2020). These average values increased from 2018 to 2019 and
are expected to further increase due to impacts of COVID-19
(ARCADIS 2020). In 2019, North America had the second-lowest
average dispute value ($18.8 billion) yet the highest length of dis-
pute (17.6 months) as compared with other continents (ARCADIS
2020). Therefore, rising concerns about the cost and time invest-
ment for dispute resolution calls for an intricate yet comprehensive
assessment of these issues (Sameer et al. 2016). Claims and dispute
resolution methods including negotiation, mediation, arbitration,
and litigation were used to resolve about 82% of the total dis-
putes in North America in the past few years (ARCADIS 2017;
California Courts 2019; Esmaili and Gilkis 2017).

The negotiation approach implores the interested parties to con-
vene and reach a consensus regarding a particular conflict or claim,
thus saving the total expenditure (Cheung 1999; Esmaili and Gilkis
2017; Goldberg et al. 2014). Mediation is a pragmatic and cost-
effective approach, but it is nonbinding and requires the willingness
of participation from engaged parties (California Courts 2019;
Chau 1992; Kansas Bar Association 2019). Litigation is a public
court-based procedure that is regulated by various federal rules
and contains a plethora of dynamic processes, and thus predicting
accurate time and expenses is very difficult (Budde 2019; Cornell
Law School 2019). The last dispute resolution measure in

consideration is arbitration, which is the main focus of this
research. Arbitration is a “simplified version of a trial involving
limited discovery and simplified rules of evidence” (Esmaili and
Gilkis 2017).

Arbitration

The American Bar Association (2019) defines arbitration as “a pri-
vate process where disputing parties agree that one or several indi-
viduals can make a decision about the dispute after receiving
evidence and hearing arguments.” In this process, a neutral arbitra-
tor analyzes the arguments of disputing parties and the outcome
could be binding or nonbinding (California Courts 2019). Disput-
ing parties waive their right to trial and agree with the arbitrator’s
decision under binding arbitration, whereas the disputing parties
can request trial under nonbinding arbitration (California Courts
2019; Schultz 2002). Arbitration is especially beneficial in cases
when traditional court proceedings can be time-consuming and ex-
pensive, the arbitrators have greater expertise in the dispute area,
privacy and confidentiality are paramount, or the parties want to
pursue binding arbitration (LawFirms 2019). Pitofsky (1969) sug-
gested that arbitration provides an accelerated disposition toward
complicated disputes that would traditionally pursue litigation, a
claim backed by research conducted on alternative dispute resolu-
tion measures in 1997 (Mix 1996).

Arbitration as a Norm

Arbitration has become the epitome of dispute resolution, galvan-
ized by the Federal Arbitration Act (FAA) of 1925 (Shimabukuro
and Staman 2017), to ensure a shorter and more cost-effective ver-
dict as compared to litigation (Berardo and Clemens 2011). FAA’s
strong policy promoting arbitration states that “an agreement to
submit to arbitration an existing controversy arising out of such
a contract, transaction, or refusal, shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity
for the revocation of any contract” (GPO 2012). Due to the rela-
tively lesser cost, less hostile environment, accelerated resolution,
flexible timing, and confidentiality, arbitration has been favored
over litigation in multiple instances (Cotney 2019). Additionally,
“trial judges loathe construction lawsuits and spare no effort to
divert such cases to any available form of alternative dispute
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resolution” (Mix 1996) such as arbitration. Several examples of
cases favoring arbitration over litigation can be found in Diamond
Waterproofing Sys. v. 55 Liberty Owners Corp; Tong v. S.A.C.
Capital Mgt., LLC; and Carlton Hobbs Real Estate, LLC, v. Swee-
ney & Conroy, Inc. In the case of Diamond Waterproofing Sys. v.
55 Liberty Owners Corp, “the court held that since the contract had
an effect upon interstate commerce, the FAA governed the parties’
dispute in a breach of contract dispute arising out of a construction
project.” In Tong v. S.A.C. Capital Mgt., LLC and in Carlton Hobbs
Real Estate, LLC, v. Sweeney & Conroy, Inc. the “appellate divi-
sion held that where the construction project involved retention of
out-of-state subcontractors, the FAA applied, affirming the lower
court’s order compelling arbitration was affirmed” (Berardo and
Clemens 2011).

The states of New Jersey and New York have strongly favored
arbitration in different construction disputes, for example, People v.
Coventry Fist LLC; Prinze v. Jonas; Angrisani v. Fin. Tech. Ven-
tures, L.P.; and Alfano v. BDO Seidman, LLP. The previous exam-
ples illustrate the necessity of a detailed arbitration clause during
contract formation and bolster the courts’ commonplace support of
the industry’s use of arbitration (Berardo and Clemens 2011). In the
recent past, courts have preferred to have the cases arbitrated if the
contract language is vague regarding the dispute resolution meth-
ods (JDSUPRA 2018), for example, Avr Davis Raleigh v. Triangle
Constr. Co., 818 S.E.2d 184, and Matrix N. Am. Constr., Inc. v.
SNC Lavalin Construction, Inc. In Pinnacle Museum Tower Asso-
ciation v. Pinnacle Market Development (US) LLC, the Supreme
Court supported the civil code provision of prioritizing arbitration
over litigation (Tinnelly 2012). Additionally, the contracts based on
American Institute of Architects (AIA) documentation require ar-
bitration as the preferred dispute resolution measure, the results of
which can be converted to legal court judgments (Wolf Slatkin &
Madison PC 2019). Cheung and Suen (2002) surveyed dispute res-
olution experts and concluded that confidentiality was ranked high-
est by most survey participants, which is an essential element of
arbitration. As can be seen from the previous cases, arbitration
has been consistently ranked second, only to party-to-party ne-
gotiation, as the most common method of dispute resolution
(ARCADIS 2017). Globally, the Fédération Internationale des
Ingénieurs-Conseils (FIDIC) contracts, as an international standard,
were also predicated on the principle that disputes should be settled
via arbitration (FIDIC 2017). Finally, the confidentiality clause and
the ease of results’ conversion to legal judgements have bolstered the
adoption of arbitration as the norm in the construction industry.

Arbitration Costs

This section details the various cost centers across the different
phases of the arbitration process. These cost centers comprise
the total arbitration cost, namely arbitrators’ fees, administrative
costs, expert fees, legal costs, and witness management and logis-
tical costs (AAA 2019; González et al. 2014; Martin 2012).Under-
standing these costs are the key to controlling and minimizing
these costs:
• Arbitrators’ fees: This fee is decided by the arbitrator’s organi-

zation or solely by the arbitrator based on the dispute amount,
time obligation, and dispute complexity. Some countries like
the UK have capped the total arbitration amount; however, in the
US, the arbitrators are compensated hourly with a prevailing
rate set by the arbitrator. All miscellaneous expenses such as
travel, food, and accommodation are added to this cost center.

• Administrative costs: This constitutes all administrative docu-
mentation fees combined with a nonrefundable claimant deposit
of $3,000 [for International Chamber of Commerce (ICC)

arbitrations]. The American Arbitration Association (AAA)
has constituted an initial fee based on the case amount (ranging
from $775 to $12,800) for all new cases and counterclaims. A
hearing fee (also known as final fees) of $200 to $6,000 has to
be paid, which is refundable contingent on no hearing.

• Expert fees: Experts in the area of dispute have been strongly
recommended due to the complex nature of construction
disputes, and to ensure that the outcome is a fair resolution.
Their fees in US dollars can range from a few thousand to mil-
lions (depending on the case or project magnitude, and the
expert’s experience), to be shared by the disputing parties.
This fee accounts for expert reports, testifying at arbitration
hearings, and all other miscellaneous expenses (travel, food,
and accommodation).

• Legal costs: Attorney fees are required to be paid to the lawyers
hired by the disputing parties, which may or may not be recov-
ered after the dispute resolution from the losing party.

• Witness management and logistical costs: All costs pertaining to
witnesses used by the disputing parties are included in this cost
center combined with logistical costs for translation services,
food, beverages, photocopying, and courier services.
A plot of the number of cases filed and closed in the past

17 years is shown in Fig. 1 (FINRA 2019), which shows a lagged
trend of cases being closed from their respective filing date. Fig. 1
also shows that the arbitration cases that are filed are consistently
closed (evident from the peaks and troughs of filed and closed
cases) inferring a great success for cases that were arbitrated. About
57% of the total cases were resolved by a direct settlement between
parties after arbitration (FINRA 2019).

As previously indicated, it is evident that arbitration is replacing
litigation as the norm in the construction industry and even though
arbitration could be arguably cheaper than litigation, its rising cost
trend raises concerns among the construction industry.

Need for Arbitration Cost Control

Generally, differing opinions about arbitration costs have been ob-
served in statements from senators and the public. Senator Jeff
Sessions stated, “Arbitration is one of the most cost-effective means
of resolving disputes.” Echoing a similar thought, Lewis Maltby of
the National Workrights Institute stated that “the greatest strength
of arbitration is that the average person can afford it” (Drahozal
2006). In contrast, Joan Claybrook of the Public Citizen stated,
“For people who are victims of consumer rip-offs and workplace
injustices, arbitration costs much more than litigation; so much
more that it becomes impossible to vindicate your rights”
(Drahozal 2007). Alleyne (2003) stated that “even when arbitration
costs less than litigation, the timing of some required arbitration
costs, such as upfront fees for the arbitrator, can make it likely that
the arbitration-plaintiff will be unable to proceed in that forum.”
Drahozal (2006, 2007) tried to make a counter-case for arbitration
to have a higher upfront expense as compared to any other dispute
resolution measure and agreed that more empirical research is
needed on arbitration cost. Drahozal (2007) further clarified that
arbitration costs could be higher in most instances due to higher
administrative costs and arbitrators’ fees, which are highly subsi-
dized in litigation. He also suggested that by entering into a con-
tingent fee contract, the claimants would be able to defer the
attorneys’ fees and all the upfront costs of arbitration to their law-
yer. Arbitration being a private service, is not subsidized as court
proceedings, thereby reflecting a need for arbitration cost control
(Blumm and Wood 2015). Another reason for controlling the arbi-
tration costs is that the disputing parties pay fees to the arbitrators
instead of the government. This is contrary to litigation wherein the
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parties pay fees to the government (Drahozal 2007). In a survey
conducted by Cheung and Suen (2002), the overall duration and
relative cost were identified as the most important dispute resolu-
tion criteria by 76.9% of the experts, emphasizing the need for ar-
bitration cost control. These higher costs for arbitration could be
offset by recovered attorney fees from the losing party (after dispute
resolution). Several other strategies are discussed in the next
section.

Based on the aforementioned literature, many research studies
and professional organizations emphasized the need for arbitration
cost control in the construction industry. In many construction ar-
bitration cases, it has been observed that in the absence of a limit on
the discovery, the total cost of arbitration becomes at least equal to
litigation. Furthermore, the involvement of the American Arbitra-
tion Association and the Judicial Arbitration and Mediation Serv-
ices (JAMS) increases the cost of arbitration (Strickland 2018).
McDonald (2019) echoed a similar thought on the continuous in-
crease the construction arbitration costs and the need for arbitration
cost control. The past few decades have seen an abnormal increase
in the arbitration costs in the construction industry, and being pro-
active and creative through the arbitration process while working
cooperatively amid adversities have been suggested as the key to
drive strategies for cost control (Isacoff 2015). Concurrent to this
inference, Fuller (2016) observed arbitration costs “getting out of
control” in many construction disputes. Therefore, various tech-
niques and suggestions for controlling the arbitration cost are de-
tailed in the next section.

Potential Cost-Mitigation Strategies for Arbitration

The disputing parties could potentially lower the arbitration cost
using the following approaches: (1) control the arbitration tribunal
size; (2) select arbitral institution having fixed administrative costs
for higher cost disputes (instead of the dispute amount driving the
administrative costs); (3) opt for an ad hoc arbitration, which elim-
inates the administrative costs with the caveat of local court inter-
vention that could lead to a delayed dispute resolution; (4) control
the number of experts by having a dispute-specific arbitral panel;
(5) hire an experienced arbitrator (arbitration lawyer, construction
professional, etc.) to facilitate the anticipation of cost escalations;
(6) diligently document all processes and preparing reports effi-
ciently; and (7) choose a cost-effective location for all arbitration

meetings or using videoconferencing for preliminary hearings and
expert witnesses (González et al. 2014). Additionally, according to
Rule 49 in AAA (2013), “the AAA may, in event of extreme hard-
ship on the part of any party, defer or reduce the administrative
fees” though reserving the “right to deny or grant a request based
on the information given by the requesting party.” Several cost- and
time-controlling protocols, as suggested by Thorpe and Hinchey
(2011), are as follows: (1) be deliberate and proactive, (2) control
discovery, (3) control motion practice, and (4) and control the
schedule. With growing concerns of arbitration cost control,
“the International Court of Arbitration formed a task force to evalu-
ate the time and cost impacts of arbitration procedures” (Gebken
and Gibson 2006). This task force has been charged with “ensuring
proper application of the rules, assisting parties in overcoming ob-
stacles, and introducing innovative tools and procedures for arbi-
tration” among other responsibilities (ICC 2017). Arbitration’s
mean cost was similar to that of mediation with an added benefit
of a binding agreement in arbitration (Gebken and Gibson 2006).

As shown in the literature, the construction industry arbitration
cost growth has been a legitimate concern. Therefore, there is a
need to identify the reasons behind that cost growth in order to
understand the different ways to mitigate and control said cost.
Although few literature sources have recommended cost mitigation
strategies, experts on this subject matter can provide insight on ef-
fective arbitration cost control strategies. Therefore, the current
study will answer the following questions:
• What are the reasons for arbitration cost growth?
• What are the most effective strategies to mitigate arbitration cost

growth?

Methodology

This study will adopt a mixed research methodology using quan-
titative descriptive statistics and qualitative content analysis to an-
swer the aforementioned research questions. Moreover, several
objectives have been formulated in order to sufficiently collect
and analyze the required data to answer the research questions.
These objectives can be summarized as follows:
• Identify the current arbitration procedure, its advantages, and its

pitfalls.
• Identify the reasons for the growth of arbitration costs.
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Fig. 1. Statistics of arbitration cases filed and closed. (Data from FINRA 2019.)
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• Identify and recommend effective cost control strategies, as
recommended by industry experts.
The study methodology is further explained in Fig. 2. As shown

in Fig. 2, a literature review was conducted to identify the different
arbitration cost components, cost growth documented in the current
literature, and the overall recommendations by individual experts or
institutions, such as the AAA. Accordingly, these components of
the literature review have informed the data collection tool in the
form of a survey to collect experts’ opinions regarding current ar-
bitration performance, pitfalls, and challenges, as well as arbitration
cost-control issues. After the data collection process, the data were
analyzed using quantitative descriptive analysis and qualitative
content analysis to arrive at the research study results.

Data Collection and Analysis

The data collection tool was created in the form of a web-based
survey questionnaire in order to address the different research

objectives and to arrive at the results that would answer the research
questions. The survey was divided into five different sections. The
first section recorded the qualifications of the responding experts
and collected demographic information of the survey respondents.
The second section collected data about current arbitration statis-
tics, including but not limited to the average construction arbitra-
tion duration, the favorability of sole arbitrators versus arbitration
panels, and the leading causes of arbitration cases. The third section
focused on the advantages and disadvantages, or challenges, of ar-
bitration. The fourth section primarily focused on identifying the
reasons for growing arbitration costs and the best-practice strategies
for arbitration cost control. Most of these questions were quantita-
tive multiple choice, or ordering and ranking questions; however,
there were some reasoning follow-up questions that reflected the
expert opinions and validation of the proposed responses. The final
section was comprised of open-ended questions wherein the ex-
perts were able to provide their opinion on general and specific
approaches for arbitration cost control and mitigation, such as

Fig. 2. Research study methodology.
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lowering administrative costs for arbitration, minimizing the
involvement of experts and witnesses during the arbitration pro-
cess, and many others.

Data Analysis and Results

The data analysis used both descriptive quantitative analysis and
content analysis. The descriptive analysis was used to understand
the data trends, tendencies, variability, and to provide insight into
the formulated objectives. The content analysis was primarily con-
ducted to address the open-ended questions in order to detect the
general common themes between the experts’ qualitative answers
to these open-ended questions or the reasoning behind their an-
swers or selections. The descriptive and content analysis was an-
alyzed and reported in this section in the same sequence mentioned
in the data collection section in order to match the aforementioned
study objectives.

Survey Respondents Overview and Qualifications

Before conducting the survey, the research team qualified the target
sample by qualifying only the respondents who had more than
5 years of construction experience, experience in dispute resolu-
tion, and experience in several arbitration cases. There were 44 sur-
vey respondents who identified their role or job title as managerial.
Most respondents were principals, managing partners, and attor-
neys. Almost half (47%) of the respondents identified the discipline
that best described their organizational area of expertise as consul-
tants, while only 9% were contractors, and 3% identified as owners
or design firms. The remaining parties (38%) identified as other,
e.g., attorneys or individual arbitrators. Note the majority of the
qualified respondents were in the consultants’ category since they
predominantly have more dispute resolution and arbitration expe-
rience through their careers based on the nature of their work, es-
pecially when compared with other experienced contractors or
designers. In terms of experience, none of the respondents had less
than 11 years of construction experience, with 90% having more
than 20 years, and all of the respondents had experience in both
dispute resolution and arbitration.

Arbitration Performance, Advantages, and
Disadvantages

Based on the survey response, the results indicated that the average
arbitration duration is between 1 and 2 years, with 56.25% of the
experts supporting that average duration, while 31.25% thought
that 6 to 11 months was the average duration. These findings
are strongly supported by the existing literature. For a smaller claim
value (usually less than $500,000), the arbitration duration was
seen to be less than 16 months, and for larger claims (above $1 mil-
lion), the arbitration duration was seen to range between 1 to 2 years

(AAA 2018; Cahill 2018). Only 12.5% of the respondents sup-
ported an average duration of less than 6 months. The respondents
were split almost evenly between the favorability of resolving dis-
putes using a sole arbitrator (47%) and using an arbitration panel
(53%). Both of the respondents’ groups supported their choice with
their reasoning behind their opinions, which were analyzed using
content analysis. The respondents supporting the sole arbitrator
model were mainly referring to the advantages of this method being
cheaper and faster compared to an arbitration panel, while the re-
spondents supporting the arbitration panel model argued that most
of the time project complexity requires diverse points of view and
expertise, which can result in a fairer and less lopsided arbitration
decision.

Moreover, the respondents ranked delays as the leading cause
behind most of the arbitration cases followed by cost overruns,
change orders, and contractual inconsistencies. Hendershot Cowart
PC (2020) validates this result through their case study, which con-
cluded that construction delays are the leading cause behind most
arbitration cases. The majority of other leading causes were vali-
dated by previous studies (Gwyn and Schenck 2017; Hewitt 1991).

As for the advantages and disadvantages of arbitration, the sur-
vey results ranked them as shown in Table 1. More arbitration ad-
vantages and disadvantages were also analyzed based on the
content that the expert respondents shared beyond the choices pro-
vided previously. The other advantages listed by the respondents
revolved around the ability of the parties to seek, in their arbiters,
construction knowledge and expertise. A skillset presence in this
judging role provided an improved process over litigation, which
would employ a trier of fact with less specific industry knowledge.
Another advantage is the ability to craft a process that fits the nature
of the disputes and the parties involved. A significant disadvantage
listed by the respondents was the inability to appeal arbitration de-
cisions and the frequent failure to grant dispositive motions.

Arbitration Cost Control

As shown in Fig. 3, the survey results showed that lack of co-
operation between the disputing parties, mostly in the form of
working with arbitrators and each other to develop efficient discov-
ery and hearing protocols (38%), as the major cause of growing
arbitration costs, followed by the lack of regulations to control
the administration costs (19%), the excess use of experts beyond
what is reasonably required (10%), and the private nature of the
arbitration as a dispute resolution method (7%). Other reasons
(26%) for growing arbitration costs were provided by the respond-
ents and the content was analyzed. Of these other reasons, most of
the responses were focused on two themes, the first being costly
and overly extensive discovery and hearing durations, and the sec-
ond was the attorneys’ treatment of the arbitration cases in the same
manner as litigation procedures, which resulted in a lack of
cooperation.

Table 1. Ranking of arbitration advantages and disadvantages

Rank Advantages Disadvantages

1 Avoiding specific legal court systems or avoiding
litigation altogether

Higher upfront costs

2 Speed Lack of insight into arbitrator’s efficiency
3 Ability to select arbitrators Delayed verdict due to increasing complexity of cases
4 Cost-effectiveness Delays due to unavailability of arbitrators
5 Recovery of expenses in awards Lack of flexibility (e.g., appealing decisions)
6 Confidentiality and privacy
7 Enforceability of awards

© ASCE 04522003-5 J. Leg. Aff. Dispute Resolut. Eng. Constr.
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Similar to the experts’ opinion on the arbitrator makeup (sole
versus panel) model, the experts’ opinions were split almost evenly
regarding the progress payment model as it unrolled through the
duration of the arbitration. Survey results indicated that 53% sup-
ported the progress payment model, and 47% opposed it. Both of
the respondent groups supported their choice qualitatively and their
opinions were analyzed utilizing content analysis. The respondents
supporting the progress payment model stated that this payment
method minimized cash flow impacts, while the other group stated
that paying the full upfront costs was effective in encouraging the
parties to be more invested in making the arbitration process work.

In terms of the arbitrators’ fees, the majority of the respondents
(61%) favored fees in the range of 5% to 10% of the dispute
amount, while 39% of respondents supported a higher fee of
10%–15% of the dispute amount. Regarding the compensation
method for arbitrators, the survey results favored the use of hourly
rates (53.5%), followed by progress payments (25%), and lump
sum agreements (21.5%).

Finally, the respondents ranked the strategies for arbitration cost
control from most cost-efficient to the least cost-efficient, as shown
in Table 2.

More content analysis was completed for the open-ended ques-
tions that addressed the different ways to control and/or mitigate

the arbitration cost. The respondents mainly agreed that the most
proactive approaches for decreasing arbitration costs are limiting
discovery and hearing time, using strict scheduling with limited
deviation allowance, and establishing shared expert procedures.
These expert procedures are also referred to as concurrent expert
evidence or expert “hot tubbing.” Finally, as the discovery and ex-
cessive expert use was a prevalent issue, the respondents also rec-
ommended, as a cost control procedure, the implementation of
clauses in the prebid special provisions of construction contracts
that limit the number of experts and witnesses involved in arbitra-
tion proceedings.

Conclusion

Although there have been numerous dispute resolution methods in-
cluding mediation and dispute resolution boards (DRBs), arbitra-
tion is still one of the most common binding dispute resolution
methods as a direct substitute for litigation. This study intended
to investigate (1) the advantages and disadvantages of arbitration;
(2) the reasons for arbitration cost growth; and (3) more impor-
tantly, the most effective strategies to mitigate arbitration cost
growth. The data were collected using a web-based survey ques-
tionnaire that was distributed and collected from dispute resolution
and arbitration experts.

Advantages and Disadvantages of Arbitration

The study identified, affirmed, and ranked the advantages and dis-
advantages of arbitration, with a major highlight on the viability of
arbitration as a better alternative to litigation. Arbitration allows the
choosing of a trier(s) of fact who possesses judging expertise from a
technical as well as a legal point of view. This method often facil-
itates the matter’s conclusion in a more reasonable time frame. The
study highlighted the primary disadvantages of higher, and increas-
ing, upfront costs, and the inability to appeal binding decisions if a
party deems the decision as unfair. Although it has its own disad-
vantages, arbitration remains a great substitute to litigation in most
cases as it provides agreed upon expertise for dispute resolution.
Therefore, parties should assess the risks of arbitration provision
in contracts in order to mitigate some of these disadvantages
and capitalize on its benefits.

Fig. 3. Main reasons for growing arbitration costs.

Table 2. Arbitration cost control strategies ranked from most to the least
cost efficient

Rank Arbitration cost control strategies

1 Controlling the discovery of evidence during the
arbitration process—unbounded evidence discovery
could lead to delayed verdict

2 Arbitration schedule control
3 Use of electronic documentation throughout the

arbitration process
4 Capping the total arbitrator’s fee
5 Hourly payments for the arbitrator rather than the

conventional mode of lump sum payment
6 Progress payments for the arbitrators rather than the

conventional mode of lump sum payment
7 Affordable payment plan for the disputing parties
8 Group interviews of experts and witnesses instead of

personal interviews
9 Hiring a lawyer without a retainer by the disputing parties
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Reasons for Arbitration Cost Growth

Second, the study ranked and analyzed the different reasons behind
arbitration cost growth. The primary reason stated by respondents
was focused on the lack of cooperation between the disputing par-
ties due to legal counsels’ handling of the process in a similar fash-
ion to that of a litigation court case. This naturally resulted in
extensive and unreasonable discovery and hearing times, which
in turn increased the costs of the arbitration process as well as
the administrative costs. Therefore, the parties in conflict have
to cooperatively work with arbitrators to develop efficient discov-
ery and hearing protocols before the arbitration proceedings in
order to proactively mitigate the cost of arbitration.

Effective Strategies for Cost Control

Although this study identified and ranked several arbitration cost-
control strategies, the majority of the experts stated that shortening
the discovery process and the minimizing the number of expert wit-
nesses were the two most effective means of reducing arbitration
costs. As a result, it was highly recommended to contractually in-
clude prebid special provisions that limit the number of experts and
witnesses involved in the process, and to establish a strict sched-
uling basis for the overall process. Note that these provisions aim to
limit the number of experts and should not be interpreted as setting
a general threshold on the experts since the project dispute scope
and size can greatly vary between the different projects. From the
results, we deduce that effective arbitration cost control starts pre-
bid, and continues through the dispositions and into the hearing
process. In addition to the aforementioned prebid special provi-
sions, the parties should be reasonably limited in the number
and length of dispositions without proof of “extraordinary circum-
stances” as defined by the AAA. Moreover, expert dispositions
should be only permitted when the facts are hard to verify from
written communication or work products, both of which are far less
expensive alternatives. Experts also should be used to target com-
plex aspects of the dispute within the scope of the project dispute.
Finally, during the hearing process the resolution of order of proof
should be enforced in the arbitration process, where the parties have
to provide the proposed order of parties and order of witnesses
within a reasonable time period in order to effectively manage
the discovery time and its associated expenses; this can be one
of the most expensive components of the arbitration process ac-
cording to the study results.

Note that although this study supplements the body of knowl-
edge by achieving all these objectives, more empirical studies
are needed in the future to validate these results across a bigger
sample size, which is challenging since this area of research re-
quires highly qualified expert personnel, which limits the sample
size pool. Moreover, quantitative studies that can accurately mea-
sure the cost increasing increments due to the identified reasons
behind the arbitration cost growth can help in the cost control mit-
igation process. Finally, more case studies should be conducted
while implementing these recommended cost-control strategies
to gauge their effectiveness on a single and aggregate project basis
across different project delivery systems or within different contrac-
tual contexts.
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